
CMS Announces Hospice Flexibilities to Fight COVID-19

CMS has announced a series of temporary regulatory waivers and new rules to provide hospice providers with 
� exibility to respond to the COVID-19 pandemic.  The goals of these actions are to expand the healthcare system
workforce; ensure adequate capacity in hospitals and health systems; increase access to telehealth in Medicare;
expand in-place testing; and put patients before paperwork.  These � exibilities include the following:

Medicare Telehealth and Telecommunications Technology 
 Hospice providers can provide services to a Medicare patient through telecommunications technology (e.g.,

remote patient monitoring; telephone calls (audio only and TTY); and two-way audio-video technology), if it is
feasible and appropriate to do so.  Only in-person visits are to be recorded on the hospice claim.

 Face-to-face encounters for purposes of patient recerti� cation for the Medicare hospice bene� t can now be
conducted via telehealth (i.e., 2-way audio-video telecommunications technology that allows for real-time
interaction between the hospice physician/hospice nurse practitioner and the patient).

Workforce
 Training and Assessment of Aides - CMS postponed the annual onsite hospice aide supervisory visit until 60 days

from the end of the public health emergency (PHE).

 Annual Training - CMS postponed the annual assessment of hospice aide skills and competence until the end of
the � rst full quarter following the lifting of the PHE.  This waiver does not alter minimum personnel requirements.

 Quality Assurance and Performance Improvement (QAPI) - During the PHE, CMS is allowing hospices to narrow
their QAPI focus to infection control issues, along with a focus on any adverse events.

 Volunteer Requirement - In anticipation that volunteer availability and use will be reduced due to the COVID-19
pandemic, CMS waived the requirement that hospices use volunteers.

 Onsite visits for Hospice Aide Supervision - CMS waived the requirement that a nurse to conduct an onsite visit
every two weeks to evaluate if aides are providing care consistent with the care plan.

Patients Over Paperwork
 Comprehensive Assessments - CMS extended the time to complete required patient assessments and updates

from 15 to 21 days.

 Waive Non-Core Services - CMS waived the requirement for hospices to provide certain non-core hospice services
during the national emergency (e.g., physical therapy, occupational therapy, and speech/language pathology).

 Accelerated/Advance Payments - As of April 26, 2020, CMS is reevaluating all pending and new applications for
the Accelerated Payment Program and has suspended the Advance Payment Program, in light of direct payments
made available through the Department of Health & Human Services’ (HHS) Provider Relief Fund.  For providers
and suppliers who have received accelerated or advance payments related to the COVID-19 Public Health
Emergency, CMS will not pursue recovery of these payments until 120 days after the date of payment issuance.
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 Speci� c Life Safety Code (LSC) for Hospitals and CAHs - CMS modi� ed particular waivers for inpatient hospice.

• Alcohol-based Hand-Rub (ABHR) Dispensers - CMS waived prescriptive requirements for the placement of
alcohol based hand rub (ABHR) dispensers for use by sta�  and others due to the need for the increased use
of ABHR in infection control.  However, because ABHRs are considered a � ammable liquid, restrictions on the
storage and location of ABHR containers remain applicable.  This includes restricting access by certain patient/
resident population to prevent accidental ingestion.  Due to the increased � re risk for bulk containers (over
� ve gallons), those will still need to be stored in a protected hazardous materials area.

• Fire Drills - Due to the inadvisability of quarterly � re drills that move and mass sta�  together, CMS has
permitted a documented orientation training program related to the current � re plan. The training must
instruct employees on their current duties, life safety procedures, and the � re protection devices in their
assigned area.

• Temporary Construction - CMS waived requirements that prohibit temporary walls and barriers between
patients.

Medicare Appeals in Fee for Service, Medicare Advantage (MA) and Part D
 Medicare Administrative Contractors (MACs) and Qualifi ed Independent Contractor (QICs) in the FFS program, MA

and Part D plans, and Part C and Part D Independent Review Entity (IREs) are permitted to do the following:

• Allow extensions to fi le an appeal;

• Process an appeal even with incomplete Appointment of Representation forms;

• Process requests for appeal that do not meet the required elements using available information; and

• Utilize all fl exibilities available in the appeal process as if good cause requirements are satisfi ed.

 MA plans may extend the timeframe to adjudicate organization determinations and reconsiderations for medical
items and services (but not Part B drugs) by up to 14 calendar days if: the enrollee requests the extension;
the extension is justifi ed and in the enrollee’s interest due to the need for additional medical evidence from a
noncontract provider that may change an MA organization’s decision to deny an item or service; or, the extension
is justifi ed due to extraordinary, exigent, or other non-routine circumstances and is in the enrollee’s interest.

 Cost report fi ling deadlines have been postponed for fi scal year end (FYE) dates.  CMS will delay the fi ling deadline
of FYE 10/31/2019 cost reports due by March 31, 2020 and FYE 11/30/2019 cost reports due by April 30, 2020.  The
extended cost report due dates for these October and November FYEs will be June 30, 2020.  CMS will also delay
the fi ling deadline of the FYE 12/31/2019 cost reports due by May 31, 2020.  The extended cost report due date for
FYE 12/31/2019 will be July 31, 2020.

For more information on temporary regulatory waivers and new rules for hospices in response to COVID-19, 
please contact Jason E. Bring or Mary Grace Griffi  n.

    ATLANTA  WASHINGTON, D.C.
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CMS Issues Significant Changes to Hospice Telehealth in 
Response to COVID-19

On March 30, 2020, the U.S. Centers for Medicare and Medicaid Services (CMS) issued an Interim Final Rule (IFC) 
introducing temporary regulatory waivers and new rules to promote � exibility in the American health care system 
in response to the ongoing COVID-19 pandemic.  For the duration of the public health emergency (PHE), CMS is 
amending the hospice regulations to specify that when a patient is receiving routine home care, hospices may provide 
services via telehealth as long as it is feasible and appropriate.  CMS believes this approach will “ensure that Medicare 
patients can continue receiving services that are reasonable and necessary for the palliation and management of 
a patients’ terminal illness and related conditions without jeopardizing the patients’ health or the health of those 
who are providing such services.”  CMS instructs that the use of telehealth must be included on the plan of care.  
And “the inclusion of technology on the plan of care must . . . be tied to the patient-speci� c needs as identi� ed in 
the comprehensive assessment and the measurable outcomes that the hospice anticipates will occur as a result of 
implementing the plan of care.”

The rule is unclear as to whether physicians can certify patients for hospice via telehealth.  However, physicians are 
able to re-certify patients using telehealth following the recent adoption of the CARES Act.  “Given that a face-to-face 
visit solely for the purpose of recerti� cation for Medicare hospice services is considered an administrative requirement 
related to certifying the terminal illness . . . we believe that such visit could be performed via telecommunications 
technology as a result of the [public health emergency] for the COVID-19 pandemic,” the agency stated. 

CMS points out that the physician and nonphysician practitioner visits will not be separately billable.  “Encounters 
solely for the purpose of recerti� cation would not be a separately billed service, but rather considered an 
administrative expense,” the rule clari� es.  CMS further explains, “If a hospice physician, or a hospice NP who is also 
the patient’s designated attending physician, provides reasonable and necessary nonadministrative patient care 
during the face-to-face visit, that portion of the visit would be billable under the Medicare rules.”  In those cases, “the 
physician or NP may bill for such direct care services for Medicare bene� ciaries under the [physician fee schedule].”

Although CMS’s expansion of telehealth may be viewed as good news, the expansion also poses challenges.  
According to the � nal rule, there is no payment beyond the per diem amount for the use of technology in providing 
services under the hospice bene� t.  Furthermore, only in-person visits, with the exception of social work telephone 
calls, may be reported on the claim for purposes of the hospice claim submission.  

Recognizing the extra telehealth costs, CMS o� ers a suggestion in the � nal rule: “Hospices can report the costs of 
telecommunications technology used to furnish services under the routine home care level of care during the PHE for 
the COVID-19 pandemic as ‘other patient care services’ using Worksheet A, cost center line 46, or a subscript of line 46 
through 46.19, cost center code 4600 through 4619, and identifying this cost center as ‘PHE for COVID-19.’”

Guidance on what devices and technologies providers can use to furnish telehealth visits is changing as the COVID-19 
crisis develops.  For telehealth services, telecommunications technology currently includes remote patient monitoring, 
two-way audio-video technology, and telephone calls (audio only and TTY).

For more information on hospice telehealth regulations, please contact Jason E. Bring or Mary Grace Gri�  n.

    ATLANTA  WASHINGTON, D.C.
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GAO Report Identifies Challenges and Best Practices to Safe
Drug Disposal

Misuse of controlled substances continues to be a serious public health problem in the United States.  The most 
commonly misused controlled substances include opioids (such as oxycodone), which are used to treat pain, and 
central nervous system depressants (such as diazepam), which are used to treat anxiety and sleep disorders.  These 
types of drugs are commonly prescribed for patients in hospice care.  When hospice patients die at home, they often 
leave behind commonly misused controlled substances

Proper disposal of these medications is critical to preventing drug diversion, i.e., the transfer of a prescribed controlled 
substance from a lawful to an unlawful channel of distribution or use.  However, hospices nationwide are struggling 
to e� ectively dispose of controlled substances following a patient’s death while maintaining compliance with current 
laws and regulations, according to an April 2020 report released by the U.S. Government Accountability O�  ce (GAO).  
These challenges include the cost of certain disposal methods, unavailability of required disposal witnesses, and 
inconsistencies between state and federal laws over which hospice employees may dispose of controlled substances.

The Substance Use-Disorder Prevention that Promotes Opioid Recovery and Treatment for Patients and Communities 
Act (SUPPORT Act), enacted in 2018, allows employees of quali� ed hospice programs to dispose of unused controlled 
substances by collecting and destroying the drugs in patients’ homes.  The federal law supplements hospice drug 
disposal laws enacted in a number of states.

The SUPPORT Act requires GAO to conduct an annual report on the law’s impact.  For the 2020 report, GAO 
interviewed o�  cials from the Centers for Medicare & Medicaid Services, the Drug Enforcement Administration, three 
national hospice trade associations, two national nurse trade associations, eleven state hospice associations, and 
seven hospices.

Since the law’s enactment, hospices have faced challenges with the cost of certain disposal methods, a lack of a 
witness to the disposal process, and inconsistencies between state laws and federal law concerning which hospice 
employees may dispose of controlled substances, GAO found.

“Disposal can sometimes be a time-consuming and resource-intensive activity.  According to two state hospice 
association o�  cials, sometimes a patient’s family will ask the disposing hospice employee to dispose of all of the 
patient’s unused prescription drugs that remain in the home, not only controlled substances or drugs prescribed 
under hospice care,” GAO reported.  “O�  cials from two of our selected hospices and two state hospice associations 
told us that it is not atypical for a hospice patient to have bags or boxes full of unused medications, though the 
o�  cials did not describe this as a disposal challenge for hospices.”

The report identi� ed best practices for drug disposal in compliance with the SUPPORT Act.  These included sta�  
education on controlled substances and disposal, prescription drug counts performed by hospice employees to 
determine if controlled substances are being used properly, use of lock boxes to limit access to controlled substances 
in situations where diversion is suspected to be a risk, use of at home disposal products, having a witness for the 
disposal of unused controlled substances, and consistent documentation of the drug disposals.

For more information on hospice drug disposal laws and regulations, please contact Jason E. Bring or Mary Grace 
Gri�  n.
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Welcome Relief for Medicaid Providers, but Action Required by 
July 3, 2020

Provider relief funds have been distributed primarily to Medicare-certifi ed programs to date.  Medicaid providers that 
do not participate in Medicare are bearing most if not all of the same expenses and losses as Medicare providers.  For 
example, assisted living and residential care providers have adjusted operations signifi cantly since the COVID-19 
outbreak in order to prevent the infection and/or spread of the disease within the vulnerable populations residing at 
the facilities.  The lack of federal funding to Medicaid-only providers appears to be changing.  Whereas HHS has been 
distributing relief funds to Medicare providers automatically, HHS seems to be requiring that Medicaid providers put 
in some work before funds are distributed.

HHS announced on June 9, 2020 that it expects to distribute funding from a $15 billion allocation to eligible providers 
that participate in state Medicaid programs.  HHS Secretary Alex Azar explained “Healthcare providers who focus on 
treating the most vulnerable Americans, including low-income and minority patients, are absolutely essential to our 
fi ght against COVID-19 . . . HHS is using funds from Congress, secured by President Trump, to provide new targeted 
help for America’s safety-net providers and clinicians who treat millions of Medicaid benefi ciaries.”  To be eligible 
for this funding, health care providers must not have received payments from the $50 billion Provider Relief Fund 
General Distribution and either have directly billed their state Medicaid programs or Medicaid managed care plans for 
healthcare-related services between January 1, 2018 and  May 31, 2020.  Providers remain eligible for Medicaid Relief 
Funds even if they received Targeted Distribution Funds such as funds directed to skilled nursing facilities as long as 
they did not receive General Distribution Funds. Specifi c criteria are delineated in the newly published FAQs.

Note that funding is not automatic.  Providers must submit an application for funding as explained in the FAQs.  
The deadline to submit an application for the Medicaid Targeted Distribution is July 3, 2020.  To that end, HHS 
simultaneously announced that on Wednesday, June 10, 2020, it will be launching an “enhanced Provider Relief Fund 
Payment Portal” that will allow eligible Medicaid providers to report their annual patient revenue, which will be used 
as a factor in determining their Relief Fund payment. According to HHS, “[t]he payment to each provider will be at 
least 2 percent of reported gross revenue from patient care; the fi nal amount each provider receives will be 
determined after the data is submitted, including information about the number of Medicaid patients providers 
serve.”

For more information, please contact Hedy S. Rubinger or Alexander B. Foster.
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FAQs Continue to Provide Additional Guidance for Providers 
Evaluating the Retention of CARES Act Provider Relief 
Funds: The Question of Materiality and the Importance of 
Recordkeeping and Corporate Documentation

The most common question among providers concerns the retention of CARES Act Provider Relief Funds (the “Relief 
Funds”) distributed by the Department of Health and Human Services (“HHS”) as part of its initial General Distribution.  
Arnall Golden Gregory has issued multiple regulatory alerts outlining the Relief Funds, as well as alerts focusing on 
compliance measures designed to address both audit and False Claims Act risks inherent in both the use and retention 
of the Relief Funds.1   Guidance is certainly sparse, due in part, to the lightning speed in which the Relief Funds were 
issued to providers – though evolving on a daily basis.

Although the speed with which the monetary relief was provided was certainly welcomed, it left providers without the 
� rm guidance necessary to fully evaluate, much less calculate, the amount associated with their increased health-care 
related expenses or more perhaps even more di�  cult, lost revenue attributable to the coronavirus not reimbursed 
from other sources.  Indeed, providers have not yet seen the end of the coronavirus, and likely have not received, 
and may never receive, all anticipated reimbursements, making the calculation of the full extent of their COVID-19 
related expenses or losses di�  cult, at best.  Moreover, as the Country re-opens and CDC anticipates the continuing 
emergence of hot spots, the end of this pandemic may not come for many months yet.

Fortunately, HHS continues to update its Frequently Asked Questions (“FAQs”), most recently addressing changes 
of ownership.2  As part of those FAQs, on May 20, 2020, HHS responded to a question concerning the 2019 sale of 
a physician practice and particularly whether the seller could return that portion of the payment attributed to the 
part of the practice it no longer owned.  In its FAQ, HHS responds that a provider may not return a portion of Relief 
Funds, but went on to state that “[g]enerally, if a provider anticipates that its COVID-related lost revenue or increased 
expenses will be materially lessmaterially less than the value of the Provider Relief Fund payment received, the provider should 
reject the entire General Distribution payment and submit the appropriate revenue documents through the General 
Distribution portal to facilitate HHS determining their correct payment.”  (emphasis added).  HHS’ reference to 
materiality is appropriate in light of the current di�  culties in fully calculating COVID-19 related expenses and losses, 
as discussed above.  Although those providers not applying for additional funds have been granted an additional 45 
day extension to attest to the Relief Funds terms and conditions, 3  a 90 day time frame may still prove insu�  cient, 
particularly if providers have not yet incurred all related expenses or exhausted all sources of available reimbursement.

HHS’ materiality quali� er is also appropriate given its May 6, 2020, FAQ response that it “does not intend to recoup 
funds as long as a provider’s lost revenue and increased expenses exceed the amount of Provider Relief funding a 
provider has received,” noting its ability to audit Relief Fund recipients in the future.  In its totality, HHS’s May 6, 2020 In its totality, HHS’s May 6, 2020 
FAQ implies that the government is focused on the use (or misuse) of Relief Funds, rather than the current retention FAQ implies that the government is focused on the use (or misuse) of Relief Funds, rather than the current retention 
of funds that are not of funds that are not materially lessmaterially less than the provider’s COVID-19-related lost revenue or increased expenses. than the provider’s COVID-19-related lost revenue or increased expenses.  This 
conclusion is further supported by the O�  ce of Inspector General’s (“OIG”) Strategic Plan: Oversight of COVID-19 
Response and Recovery, in which the OIG’s two objectives for its goal of protecting funds reference audits designed, in 
part, to recover Relief Funds that are misspent or diverted from their intended purpose.4

1 See, the AGG COVID-19 Resource Center: https://www.agg.com/news-insights/coronavirus/
2 See, “Recent CHOW? New CHOW-Related Guidance on Provider Relief Funds”, https://www.agg.com/news-in 

sights/publications/recent-chow-new-chow-related-guidance-on-provider-relief-funds/ and https://www.hhs. 
gov/sites/default/� les/provider-relief-fund-general-distribution-faqs.pdf

3 See, HHS Announces 45-Day Compliance Deadline Extension for Providers at https://www.hhs.gov/about/ 
news/2020/05/22/hhs-announces-45-day-compliance-deadline-extension-for-providers.html

4 See, https://oig.hhs.gov/about-oig/strategic-plan/COVID-OIG-Strategic-Plan.pdf
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As AGG has consistently stated, documentation demonstrating that the provider used the Relief Funds to “prevent, 
prepare for and respond to” COVID-19 or for “lost revenue” will be paramount in defending either an audit or a referral 
to a government entity for investigation. As a threshold issue, it is important that the provider maintain (or develop) 
bookkeeping and recordkeeping that clearly delineates between non-COVID-19 and COVID-19 expenses and lost 
revenue.   For example, the provider should track COVID-19 related labor costs (including contract and temporary 
labor); equipment and medical supply costs (not only for actual COVID-19 patients but also increased costs to 
protect against potential COVID-19 transmission); and unplanned capital expenditures, including for construction of 
temporary structures or alternative sites, as well as other COVID-19 related costs.51   The provider should also identify 
a reasonable method for identifying lost revenue related to COVID-19 – and document this method within its books 
and records. HHS has advised that a provider may use a “reasonable” method of estimating lost revenue – including 
comparison of budget against actual, or actual year-over-year results for the same period.  If neither of those methods 
is available, the provider should consider what it does have available in its records to substantiate the lost revenue – 
and why that method / that data will provide a reasonable estimate of COVID-19 related lost revenue. Importantly, the 
provider’s methods must consider that Provider Relief Funds may not be used to reimburse expenses or losses that 
have been reimbursed from other sources, or that other source are obligated to reimburse.62   This obligation adds to 
the complexity of the regulatory response to the pandemic – and to the urgent need for the provider to work closely 
with its advisors and counsel to carefully consider and monitor the frequent additions and adjustments to the various 
responses.

Finally, in addition to tracking expenses and other costs, and identifying lost revenue, it is equally important that 
providers retaining the Relief Funds document the evaluation of their speci� c situation.  AGG recommends that this 
documentation take the form of corporate minutes summarizing the action taken by the provider with respect to the 
Relief Funds, including but not limited to: the provider’s evaluation of its use of the funds (including the bookkeeping 
and recordkeeping) and – where applicable – the determination of whether the received Relief Funds are materially
in excess of related expenses or lost revenue; the provider’s speci� c evaluation and decision to comply with the terms 
and conditions related to the Relief Funds applying the guidance existing as of the provider’s attestation date;  and the 
speci� c direction by the provider to timely submit all necessary reports related to the Relief Funds.

As di�  cult as it may seem to react to the constant change related to the Provider Relief Funds, Paycheck Protection 
Program administration, return to work decisions and the host of other current (and developing) government 
responses to the pandemic, it is vital that each provider not only monitor these changes, but document its decision 
process. Audits and investigations are sure to extend well past the pandemic’s uncertainties. It is in the provider’s best 
interests to act now to respond to those future inquires. 

For more information, please contact R. Michael Barry, Rebekah N. Plowman, or Hedy S. Rubinger. 

5 In calculating these costs, it is important to recognize that not all patients must be diagnosed with an actual  
or even presumptive case of COVID-19, as HHS has repeatedly stated that it broadly views every patient as a  
possible case of COVID-19.  That being said, it would be bene� cial for each provider to collect and maintain 
all clinical and laboratory documentation for patients treated or evaluated for COVID-19, regardless of the  
patient’s classi� cation.

6 The term and conditions applicable to a provider’s retention of the Provider Relief Funds include a certi� cation 
by the recipient that the funds will not be used to reimburse expenses or losses that have been reimbursed  
from other sources, or that other source are obligated to reimburse. See, https://www.hhs.gov/sites/default/ 
� les/terms-and-conditions-provider-relief-20-b.pdf
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CMS Issues New or Revised COVID-19 Blanket Waivers for 
Health Care Providers

Although many states are beginning to relax stay-at-home and other restrictions in response to the novel coronavirus 
pandemic, the Centers for Medicare and Medicaid Services (CMS) continues to issue or revise COVID-19 emergency 
declaration blanket waivers to facilitate e� orts by health care providers to respond to and contain the spread of the 
disease.  The latest blanket waivers were announced by CMS on May 11.  As is the case with all such waivers, the new 
or revised waivers are retroactive to March 1, 2020 and will extend through the end of the emergency declaration. 

Hospitals
Medicare-enrolled hospitals, except for psychiatric hospitals and long term care hospitals – In response to the 
di�  culty many hospitals have experienced discharging patients to skilled nursing facilities (SNFs) during the COVID-19 
public health emergency (“PHE”), CMS is expanding the ability of hospitals to utilize “swing beds” whereby the hospital 
o� ers long-term care services for patients who no longer require acute care services but who meet SNF eligibility
criteria. Speci� cally, CMS is waiving the hospital eligibility criteria of 42 C.F.R. 482.58(a)(1)-(4).1   In order to qualify for
this waiver, hospitals must:

 Not use SNF swing beds for acute level care.
 Comply with all other hospital conditions of participation and those SNF requirements speci� ed at 42 C.F.R. §

482.58(b)2   to the extent not waived.3

 Be consistent with the state’s emergency preparedness or pandemic plan.

Further, the hospital must make the following attestations to CMS:

 The hospital has made a good faith e� ort to exhaust all other options;
 There are no SNFs within the hospital’s catchment area that, under normal circumstances would have accepted

SNF transfers, but are presently not willing to accept or able to take patients because of the PHE;
 The hospital meets all waiver eligibility requirements; and
 The hospital has a plan to discharge patients as soon as practicable when a SNF bed becomes available, or when

the PHE ends, whichever is earlier.

Hospitals Classi� ed as Sole Community Hospitals (SCHs)Hospitals Classi� ed as Sole Community Hospitals (SCHs)

CMS is waiving certain eligibility requirements at 42 CFR § 412.92(a) for hospitals classi� ed as SCHs prior to the 
PHE. Speci� cally, CMS is waiving the distance requirements at paragraphs (a), (a)(1), (a)(2), and (a)(3) of 42 C.F.R. 
§ 412.92, and is also waiving the “market share” and bed requirements (as applicable) at 42 C.F.R. § 412.92(a)
(1)(i) and (ii). CMS states the move is intended to provide for increased capacity and to promote appropriate
cohorting of COVID-19 patients.

1 Generally, (1) the facility has fewer than 100 hospital beds, excluding beds for newborns and beds in
intensive care type inpatient units; (2) the hospital is located in a rural area; (3) the hospital does not  
have in e� ect a 24-hour nursing waiver; and (4) the hospital has not had a swing-bed approval termi 
nated within the two years previous to application.

2 Generally (1) certain of the resident rights requirements; (2) certain provisions relating to admission,
transfer and discharge rights; (3) prohibitions and certain provisions relating to freedom from abuse,
neglect, and exploitation; (4) a requirement to provide medically-related social services; (5) discharge  
summary requirements (note: discharge summary provisions moved to 42 C.F.R. § 483.21(c)(2) in 2016);
(6) specialized rehabilitative services provisions; and (7) certain dental services requirements.

3 Note: CMS, solely for purposes of cohorting, has waived 42 C.F.R. §§ 483.15(c)(3), (c)(4)(ii), (c)(5)(i), (c)(5) 
(iv) and (c)(7).
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Hospitals Classi� ed as Medicare-Dependent, Small Rural Hospitals (MDHs)Hospitals Classi� ed as Medicare-Dependent, Small Rural Hospitals (MDHs)

For hospitals classi� ed as MDHs prior to the PHE, CMS is waiving the eligibility requirement at 42 C.F.R. § 412.108(a)
(1)(ii) that the hospital has 100 or fewer beds during the cost reporting period, and the eligibility requirement at 42 
C.F.R. § 412.108(a)(1)(iv)(C) that at least 60 percent of the hospital’s inpatient days or discharges were attributable to
individuals entitled to Medicare Part A bene� ts during the speci� ed hospital cost reporting periods. As is the case with
SCHs, CMS states that the waiver is intended to provide for increased capacity and promote appropriate cohorting of
COVID-19 patients.

SNFs/NFs
CMS is modifying the requirements at 42 C.F.R. §§ 483.60(h)(1)(i) and 483.160(a) regarding required training of 
paid feeding assistants. Speci� cally, CMS is allowing facilities to reduce training from a minimum of eight (8) hours 
to a minimum of one (1) hour.  CMS, however, is not waiving any other requirements with respect to paid feeding 
assistants, including the content of the required training or supervision requirements.  Given the range of topics to 
be covered during training, including infection control, providers should not expect to be able to ful� ll the training 
requirements in one (1) hour and should plan accordingly.

Home Health Agencies (HHAs)
CMS is revising its existing waiver that allows Occupational Therapists (OTs) to perform initial and comprehensive 
assessments beyond cases in which only therapy services are ordered by expanding it to permit Physical Therapists 
(PTs) and Speech Language Pathologists (SLPs) to do the same. The waiver thus permits OTs, PTs, or SLPs to perform 
the initial and comprehensive assessment for all patients receiving therapy services as part of the plan of care, to 
the extent permitted under state law, regardless of whether or not the service establishes eligibility for the patient 
to be receiving home care.  Therapists must act within their state’s scope of practice laws when performing initial 
and comprehensive assessments, and access a registered nurse or other professional to complete sections of the 
assessment that are beyond their scope of practice.  CMS explains that the waiver is intended to provide HHAs with 
additional � exibility that may decrease patient wait times for the initiation of home health services.

End-Stage Renal Dialysis (ESRD) Facilities
CMS is revising its existing waiver of 42 C.F.R. § 494.180(d), which requires the governing body of an ESRD facility to 
ensure that services are furnished on its main premises (or contiguous area). The initial waiver permitted services to 
be furnished to the provider’s patients residing in nursing homes.  The revision expands the waiver to include “nursing 
homes, long-term care facilities, assisted living facilities, and similar types of facilities, as licensed by the state (if 
applicable).”  The revision also makes a corresponding change to the waiver requirement specifying the place where 
equipment and supplies must be maintained.  The May 11 version of the waiver requires that dialysis facility sta� :

 Furnish all dialysis care and services;
 Provide all equipment and supplies necessary;
 Maintain equipment and supplies in o� -premises location; and
 Complete all equipment maintenance, cleaning and disinfection using appropriate infection control procedures

and manufacturer’s instructions for use.
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Life Safety Code (LSC) Waivers
The � nal new waivers apply to multiple classes of health care facilities.  The following waivers apply to Hospitals, 
Critical Access Hospitals, Inpatient Hospice, Intermediate Care Facilities for Individuals with Intellectual Disabilities, 
and SNFs/NFs:

 Alcohol-based Hand-Rub (ABHR) DispensersAlcohol-based Hand-Rub (ABHR) Dispensers – Alcohol-based Hand-Rub (ABHR) Dispensers CMS is waiving the
prescriptive requirements for the placement of alcohol based hand rub ABHR dispensers for use by sta�  and
others due to the need for the increased use of ABHR in infection control. Nevertheless CMS notes that because
of the � ammable nature of ABHRs, there are restrictions on the storage and location of bulk containers, as well as
access thereto.

 Fire DrillsFire Drills – Rather than requiring quarterly � re drills, CMS is permitting facilities to implement a documented
orientation training program related to the current � re plan. The program must consider current facility conditions.
CMS states that the training must instruct employees, including existing, new or temporary employees, on their
current duties, life safety procedures and the � re protection devices in their assigned area.

 Temporary ConstructionTemporary Construction – CMS is waiving requirements that would otherwise prohibit temporary walls and
barriers between patients.

With the exception of the hospital swing bed waiver, most of the new or expanded waivers represent more of a 
circumscribed, incremental approach by CMS.  Nevertheless, providers to which they apply may � nd that they 
facilitate their ability to meet the needs of the communities they serve.  As with any waiver, providers must carefully 
consider the implications of such waivers to their existing operations and consult legal counsel for advice. 

For more information, please contact Jennifer L. HIlliard.
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The Evolution of Provider Relief Funds: Current Status of Rules 
for Keeping the Funds

The Department of Health & Human Services continues to release signi� cant updates with respect to provider relief 
funds.  Given the critical need for the funds and the likely government audits down the road, providers should follow 
these and future updates closely.

Relief Fund Attestation Deadline Extended
As discussed in previous articles, providers who receive relief funds must sign an attestation con� rming receipt of 
the funds and agreeing to the terms and conditions of payment. HHS initially required that the attestation be signed 
within 30 days of receipt of funds. On May 7, 2020, HHS announced that the deadline would be extended to 45 days45 days
from receipt of funds.  As with the initial 30-day deadline, not returning the payment within 45 days of receipt of 
payment will be viewed as acceptance of the Terms and Conditions. Therefore, it is imperative to understand all terms 
and conditions prior to this deadline.  For example, if a provider intends to reject the funds because the provider does 
not want public disclosure of its relief fund payment to be public (which could allow other parties to estimate the 
provider’s revenue), it should do so prior to the 45 day period.

Clawback Concerns
We previously described the di� erences in how initial funding provided on April 10 and 17, 2020 and subsequent 
funding on April 24, 2020, were calculated (e.g., the initial funding was based on a provider’s 2019 Fee for Service 
Medicare claims and the subsequent funding was based on 2018 net patient revenue). HHS later issued a calculation 
formula for purposes of distributing both the initial $30B and an additional $20B. Providers have been concerned 
that, where there is a di� erence in the amount received from both the $30 billion and $20 billion funds is higher than 
would have been calculated based on the new HHS formula, the agency may “claw back” the excess funds.  However, 
in a conversation with industry trade associations, HHS Deputy Secretary Eric Hargan con� rmed that HHS does not 
intend to take back any of the funds from the � rst distribution based on the calculation determined under the second 
formula.

HHS Will Not Pursue Relief Fund Recoupment If Conditions Are Followed
In a May 6, 2020 update to the General Distribution “Frequently Asked Questions” document we previously 
commented on, HHS responded to the following question: “Does HHS intend to recoup any payments made to 
providers not tied to speci� c claims for reimbursement, such as the General Distribution payments?”  HHS responded:

The Provider Relief Fund and the Terms and Conditions require that recipients be able to demonstrate that demonstrate that 
lost revenues and increased expenses attributable to COVID-19, excluding expenses and losses that have lost revenues and increased expenses attributable to COVID-19, excluding expenses and losses that have 
been reimbursed from other sources or that other sources are obligated to reimburse, do not exceed total been reimbursed from other sources or that other sources are obligated to reimburse, do not exceed total 
payments from the Relief Fundpayments from the Relief Fund. Generally, HHS does not intend to recoup funds as long as a provider’s lost 
revenue and increased expenses exceed the amount of Provider Relief funding a provider has received. HHS HHS 
reserves the right to audit Relief Fund recipients in the future to ensure that this requirement is metreserves the right to audit Relief Fund recipients in the future to ensure that this requirement is met and 
collect any Relief Fund amounts that were made in error or exceed lost revenue or increased expenses due 
to COVID-19. Failure to comply with other Terms and Conditions may also be grounds for recoupment.

(emphasis added).  We have previously noted that providers should carefully document lost revenues and increased 
expenses attributable to COVID-19.  HHS’ new guidance on recoupment con� rms the importance of documentation 
and should help providers understand the lens through which HHS will review providers’ use of relief funds and 
therefore where providers should focus their documentation. Providers will � nd it imperative that they track COVID-
related labor costs, supply costs, unplanned capital expenditures, and any other related cost.
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Varying Terms and Conditions
HHS initially released a single set of Terms and Conditions for providers that received relief funds. However, HHS has 
subsequently issued separate Terms and Conditions depending on the funding type (e.g., funding from the initial 
$30 billion, funding from the subsequent $20 billion, or funding from the Rural Provider Relief Fund). All Terms and 
Conditions are accessible here.  It is important for providers to carefully review the Terms and Conditions applicable to 
them, as there are di� erences.  For example, the Terms and Conditions applicable to recipients of the $20 billion fund 
contain the following, which are not included in the $30 billion Terms and Conditions:

 “The Recipient shall also submit general revenue data for calendar year 2018 to the Secretary when applying to
receive a Payment, or within 30 days of having received a Payment.”

 With regard to HHS publicly publishing funding made to providers, “[t]he Recipient acknowledges that such
disclosure may allow some third parties to estimate the Recipient’s gross receipts or sales, program service
revenue, or other equivalent information.”

How to Return Relief Funds
In the FAQ document mentioned above, HHS clari� ed the following steps should a provider wish to decline the 
relief funds. Note that HHS has not con� rmed the steps for returning a portion of the relief funds. At this point, the 
mechanisms seem to contemplate an all or nothing approach:

1. Providers should go into the attestation portal and indicate they are rejecting the funds.
2. The Attestation Portal will guide providers through the attestation process to reject the funds.
3. The next step depends on whether the funds were received through the Automated Clearinghouse (ACH) or paper

check:
 If the provider received the money via ACH, the provider must contact their � nancial institution and ask the

institution to refuse the received ACH credit by initiating an ACH return using the ACH return code of “R23 –
Credit Entry Refused by Receiver.”

 If a provider was paid via paper check, after rejecting the payment in the attestation portal, the provider
should destroy the check if not deposited or mail a paper check to UnitedHealth Group with noti� cation of
their request to return the funds.

For more information, please contact Hedy S. Rubinger or Alexander B. Foster.
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CMS Grants Medicare Provider Enrollment Relief

As the single largest payor for health care in the United States, the Centers for Medicare & Medicaid Services (CMS) 
has recognized and acted on the need to move quickly in the � ght against COVID-19.  The agency’s ability to respond 
was bolstered following the declaration of a national emergency, which triggered the availability of new tools for its 
use under Section 1135 of the Social Security Act.  In order to expand available medical services, CMS is seeking to 
increase the number of providers eligible for Medicare reimbursement by temporarily loosening provider enrollment 
requirements for Part A and Part B providers.  CMS recently released an FAQ titled “2019-Novel Coronavirus (COVID-19) 
Medicare Provider Enrollment Relief Frequently Asked Questions,” which provides greater clarity to applicants and 
providers impacted by changes to enrollment.  Highlights include:

How is CMS using its authority under Section 1135 of the Social Security Act to o� er 
� exibilities with Medicare provider enrollment to support the 2019-Novel Coronavirus
(COVID-19) national emergency?
CMS is exercising its 1135 waiver authority in the following ways:

 Providers and Suppliers other than Practitioners (including DMEPOS)
 Expedite any pending or new applications
 All clean web applications will be processed within 7 business days and all clean paper applications in 14

business days
 Waive the following screening requirements for all enrollment applications received on or after March 1, 2020:
 Application Fee – 42 C.F.R. 424.514
 Criminal background checks associated with the FCBC – 42 C.F.R. 424.518 (to the extent applicable)
 Site-visits – 42 C.F.R. 424.517
 Postpone all revalidation actions

 Physicians and Non-Physician Practitioners
 Establish toll-free hotlines to enroll and receive temporary Medicare billing privileges
 Waive the following screening requirements:
 Criminal background checks associated with � ngerprint-based criminal background checks (FCBC) – 42

C.F.R 424.518 (to the extent applicable)
 Site visits – 42 C.F.R 424.517
 Postpone all revalidation actions

What are the COVID-19 Medicare Provider Enrollment Hotlines?
CMS has established toll-free hotlines at each of the Medicare Administrative Contractors (MACs) to allow physicians 
and non-physician practitioners to initiate temporary Medicare billing privileges. The hotlines should also be used if 
providers/suppliers have questions regarding the other provider enrollment � exibilities a� orded by the 1135 waiver. 
The hotlines can also be used for physicians and non-physician practitioners to report a change in practice location.

How long will it take the Medicare Administrative Contractor (MAC) to approve my 
temporary Medicare billing privileges?
The Medicare Administrative Contractor (MAC) will attempt to screen and enroll the physician or non-physician 
practitioner over the phone and will notify the physician or non-physician practitioner of their approval or rejection 
of temporary Medicare billing privileges during the phone conversation. The MAC will follow up with a letter via email 
to communicate the approval or rejection of the physician or non-physician practitioner’s temporary Medicare billing 
privileges. Note: Physicians and non-physician practitioners who do not pass the screening requirements will not be 
granted temporary Medicare billing privileges and cannot be paid for services furnished to Medicare bene� ciaries.
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I am not a physician or non-physician practitioner. Can I use the enrollment hotline to submit 
my initial enrollment or change of information?
All other providers and suppliers, including DMEPOS suppliers are required to submit initial enrollments and changes 
of information via the appropriate CMS-855 application. Your MAC will expedite their processing of these applications 
if received on or after March 1, 2020. Speci� cally, all clean web applications received on or after March 18, 2020, will 
be processed within 7 business days, and all clean paper applications received on or after March 18, 2020, will be 
processed in 14 business days. CMS encourages providers to submit their applications via Internet-Based PECOS.

I have an application pending with the MAC that was submitted prior to March 1, 2020. 
When will it be approved?
Pending applications for all providers and suppliers received prior to March 1, 2020 are being processed in accordance 
with existing processing time frames. Generally, web applications are processed within 45 days and paper applications 
within 60 days.

Before the COVID-19 emergency, CMS had for years been focusing on increasing enrollment requirements, for 
example by implementing new rules that increase scrutiny on proposed providers.  Given the impact of COVID-19, 
CMS recognized the need to make reimbursement available to as many providers as possible.  Providers should 
note, however, that the framework for reimbursement has not changed and that most conditions for participation 
and payment remain in e� ect.  Providers should keep up-to-date on CMS’ response to COVID-19 and updates to 
enrollment policies, including new guidance issued after the COVID-19 emergency.  While enrollment requirements 
have temporarily been reduced to address the novel disease, it is not entirely clear how or when CMS will return to its 
pre-emergency enrollment process and revisit enrollments approved during the COVID-19 outbreak.

For more information, please contact Hedy S. Rubinger or Alexander B. Foster.
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Best Operational and Compliance Practices for Long-Term Care 
Providers in Response to COVID-19

Long-term care facilities, including nursing homes and assisted living facilities, are at high risk of being a� ected by 
COVID-19 due to their congregate nature and the type of residents population served (e.g., older adults often with 
underlying chronic medical conditions). The following summary outlines recommended operation and compliance 
practices for long-term care facilities when implementing policy changes in response to the COVID-19 pandemic.

Monitor Local and State Health Department Guidance
In repose to the need for up-to-date information and guidance on COVID-19, most state health departments have 
established COVID-19 speci� c websites or webpages to consolidate the state’s response e� orts and guidance 
documents. These websites generally include speci� c resources for healthcare and residential care providers. Because 
the long-term care resident population is particularly at risk of COVID-19, many states have established speci� c 
guidance for long-term care facilities, addressing key policy questions including but not limited to visitors, admissions, 
infection and control procedures, testing procedures and prioritization hierarchies, and reporting requirements. Policy 
updates may also be published through announcements and Executive Orders issued by the state Governor’s o�  ce.

As the situation continues to evolve, many states are updating their guidance multiple times per day. Policies regularly 
change from recommended best practice to mandatory and often go into e� ect immediately upon publication. 
Because non-compliance can, in some cases, lead to a myriad of penalties, we suggest that long-term care facility 
owners, operators, and managers look for changes in applicable guidance multiple times per day in order to ensure 
ongoing compliance.

In addition, long-term care facilities should stay abreast of Federal policy and guidance changes through the Centers 
for Medicare and Medicaid Services (CMS), United States Department of Human Services (HHS), and Centers for 
Disease Control and Prevention (CDC).  Many states refer providers to CMS, HHS, and CDC requirements and guidance, 
even for facilities that are not directly subject to Federal oversight.

Document All Changes in Policies and Procedures
Providers should document all changes to their policies and procedures that are made in response to the COVID-19 
pandemic. Providers should retain documentation to support why the changes were made including copies of 
any relevant orders, notices, or guidance recommendations from state or local authorities. Because state guidance 
documents are being regularly updated online, we recommend printing or downloading documents with relevant 
guidance, so that the original source information is accessible even after changes are made.

There may be emergency situations in which long-term care facilities have to adapt standard policies based on 
immediate need in the absence of clear written federal, state, or local guidance. In these situations, the facility should 
use best judgment and document any changes as well as the reason why the deviation from standard policy was 
necessary. 

These documentation e� orts will help establish clear and uniform standards for all employees and residents, even as 
the facilities policies adapt in response to COVID-19. In addition, by maintaining evidence of all changes and why the 
changes were made, long-term care facilities can support the reasonableness or necessity for those changes in the 
event that the appropriateness of the action is questioned in the future.
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Promptly Communicate Changes to Sta� , Residents, and Representatives
Long-term care facilities should promptly communicate any facility-wide policy changes to all employees, both 
clinical and operational. Changes in policies and procedures should be communicated in a uniform manner, so that 
all employees are provided with the same information at the same time, in order to ensure all employees apply the 
same standards. Again, it is important to document all such communication e� orts, as best practices and policy 
recommendations change.

In addition, relevant updates should be timely provided to residents, representatives, and families when policy 
changes have the potential to a� ect residents’ experience. Key topics include changes to admissions, visitor policies, 
and community activities.

With the constantly evolving regulatory response to the COVID-19 pandemic, AGG has devoted signi� cant attention to 
staying up to date on state and Federal developments and is available here to assist owners, operators, and managers 
in navigating these issues. 

For more information contact Hedy S. Rubinger, Jessica T. Grozine, or Charmaine A. Mech.
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OCR Issues HIPAA Telehealth FAQs

On March 20, 2020, the U.S. Department of Health and Human Services O�  ce for Civil Rights (“OCR”) issued guidance 
in the form of FAQs in follow up to its Noti� cation of Enforcement Discretion for good faith provision of telehealth 
during the COVID-19 nationwide public health emergency (for further details on the Noti� cation, see our previous 
Client Alert here).

The press release and FAQs are available here. Providers should review the FAQs and other recent guidance carefully, 
especially as they work to implement new telehealth solutions during the COVID-19 pandemic. Providers should also 
remember that these FAQs are limited to the applicability of HIPAA to telehealth services. Other laws come in to play 
and should be considered as well, such as Medicare, Medicaid, and state licensure law.

A few key excerpts from the OCR FAQs include:

1.1. No penalties for HIPAA violations from good-faith telehealth services.No penalties for HIPAA violations from good-faith telehealth services. Covered health care providers will not be
subject to penalties for violations of the HIPAA Privacy, Security, and Breach Noti� cation Rules that occur in the
good faith provision of telehealth during the COVID-19 nationwide public health emergency. This Noti� cation
does not a� ect the application of the HIPAA Rules to other areas of health care outside of telehealth during the
emergency.

2.2. All patients are eligible for telehealth.All patients are eligible for telehealth. This Noti� cation applies to all HIPAA-covered health care providers, with no
limitation on the patients they serve with telehealth, including those patients that receive Medicare or Medicaid
bene� ts, and those that do not.

3.3. All services appropriate for telehealth are eligible.All services appropriate for telehealth are eligible. All services that a covered health care provider, in their
professional judgement, believes can be provided through telehealth in the given circumstances of the current
emergency are covered by this Noti� cation. This includes diagnosis or treatment of COVID-19 related conditions,
such as taking a patient’s temperature or other vitals remotely, and diagnosis or treatment of non-COVID-19
related conditions, such as review of physical therapy practices, mental health counseling, or adjustment of
prescriptions, among many others.

4.4. “Bad Faith” includes violation of state law and use of public-facing services. “Bad Faith” includes violation of state law and use of public-facing services. Among the examples given of what
would constitute “bad faith” conduct, OCR included:
 Violations of state licensing laws or professional ethical standards that result in disciplinary actions related to

the treatment o� ered or provided via telehealth (i.e., based on documented � ndings of a health care licensing
or professional ethics board).

 Use of public-facing remote communication products, such as TikTok, Facebook Live, Twitch, or a chat room
like Slack, which OCR has identi� ed in the Noti� cation as unacceptable forms of remote communication for
telehealth because they are designed to be open to the public or allow wide or indiscriminate access to the
communication.

5.5. Providers are “encouraged” to use secure apps and alert patients to unsecure connections.Providers are “encouraged” to use secure apps and alert patients to unsecure connections. OCR believes that many
current and commonly available remote electronic communication products include security features to protect
ePHI transmitted between health care providers and patients. In addition, video communication vendors familiar
with the requirements of the Security Rule often include stronger security capabilities to prevent data interception
and provide assurances they will protect ePHI by signing a HIPAA business associate agreement (BAA). Providers
seeking to use video communication products are encouraged to use such vendors, but will not be penalized for
using less secure products in their e� ort to provide the most timely and accessible care possible to patients during
the Public Health Emergency. Providers are encouraged to notify patients that these third-party applications
potentially introduce privacy risks, and providers should enable all available encryption and privacy modes when
using such applications.

6.6. No end-date yet announced.No end-date yet announced. The Noti� cation of Enforcement Discretion does not have an expiration date. OCR
will issue a notice to the public when it is no longer exercising its enforcement discretion based upon the latest
facts and circumstances.
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Federal agencies and states are issuing waivers and other guidance rapidly; providers should consult quali� ed counsel 
if they are unsure whether or how a particular law or waiver applies during the COVID-19 emergency.

For more information, contact H. Carol Saul or Madison M. Pool.
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Arnall Golden Gregory, an Am Law 200 law � rm with almost 200 attorneys in Atlanta and Washington, D.C., takes 
a business sensibility approach when advising clients. AGG provides industry knowledge, attention to detail, 
transparency, and value to help businesses and individuals achieve their de� nition of success. With our rich experience 
and know-how, we don’t ask “if,” we � gure out “how.” Visit us at www.agg.com.

For more information about AGG’s national hospice practice or for speci� c questions about hospice issues, please visit 
our hospice industry web page or contact one of our hospice team partners:

https://www.agg.com/services/home-health-hospice-industry/



